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9th Circuit Orders Retrial Over “Stairway to
Heaven” Copyright Infringement Case
BY JORDAN DAVIS/ ON OCTOBER 14, 2018

A three-judge panel on the 9th Circuit unanimously overturned the district court’s 2016
decision in the “Stairway to Heaven” copyright infringement case.[1] The case involved two
songs: Led Zeppelin’s “Stairway to Heaven” and Spirit’s “Taurus.” The jury found that the
opening guitar melody of “Stairway” was not “extrinsically similar” to a portion of the

instrumental-song “Spirit.”[2] However, for reasons discussed below, the case was remanded
for a new trial.[3]
The late Randy Wolfe, guitarist of the band Spirit, composed the song “Taurus” in late
1966.[4] In December 1967, the copyright was filed for “Taurus,” listing Wolfe as the
author.[5] At that point, “Taurus” was transcribed into sheet music and deposited with the
Copyright Office.[6] Because the song was filed prior to 1972,[7] the district court ruled that
the jurors could not listen to Spirit’s recordings of “Taurus,” but would rather use the
deposited sheet music and live renditions (performed by music experts—some live in the
courtroom)[8] as baselines in determining whether “Stairway” was substantially similar to
“Taurus.”[9]
At trial, Michael Skidmore (“Skidmore”), the plaintiff, objected to this decision. Skidmore
stated that Jimmy Page, the Led Zeppelin guitarist and named plaintiff, should have been able
to listen to Spirit’s recordings of “Taurus” in order to “prove access”—that is, to determine
whether Page had heard the song before.[10] The district court determined that it would be
prejudicial for the jury to hear the recordings, but held Page could listen outside the jury’s
presence, to then be questioned by Skidmore about the recordings in front of the
jury.[11] Though the jury ultimately found that Page did have access to “Taurus” (Page even
conceded that he owned the album containing “Taurus” in his music collection, but had never
listened to it), the jury also found that the two songs were not “substantially similar.”[12]

On appeal, Skidmore argued (in part) that the sound recording should have been allowed to
be played (in front of the jury) in order to prove access.[13] He also argued that some of the
jury instructions were erroneous.[14] The 9th Circuit agreed with these challenges.[15]
To succeed on a copyright infringement claim, a plaintiff must establish the following
elements: “(1) that he owns a valid copyright in his [work], and (2) that [defendant] copied
protected aspects of the [plaintiff’s work].”[16] Since the first element had already been
established, the 9th Circuit did not address it as an issue.
The second element, concerning actual infringement, involves two components: “copying”
and “unlawful appropriation.”[17] First, a plaintiff must prove that the defendant “copied” his
or her work. If the defendant composed a song independently (i.e. without having heard the
original), any similarities would only be coincidental.[18] When there is no direct evidence of
copying (as was the case in Skidmore), the plaintiff “can attempt to prove it circumstantially by
showing that the defendant had access to the plaintiff’s work and that the two works share
similarities probative of copying.”[19] “’When a high degree of access is shown,’ a lower
amount of similarity is needed to prove copying.”[20] In short, “[t]o prove copying, the
similarities between the two works need not be extensive, and they need not involve

protected elements of the plaintiff’s work. They just need to be similarities one would not
expect to arise if the two works had been created independently.”[21]
Unlawful appropriation requires a stronger demonstration of similarity than “copying”
does.[22] In examining unlawful appropriation, the 9th circuit employs “extrinsic” and
“intrinsic” tests to determine whether “an allegedly infringing work is substantially similar to
the original work.”[23] The extrinsic test:
is an objective comparison of protected areas of a work. This is accomplished by “breaking the
works down into their constituent elements, and comparing those elements” to determine
whether they are substantially similar. Only elements that are protected by copyright are
compared under the extrinsic test.[24]
In other words, the extrinsic test “assesses the objective similarities of the two works, focusing
only on the protect-able elements of the plaintiff’s expression.”[25]
The jury found that “Stairway” had not passed the extrinsic test, and therefore did not
constitute unlawful appropriation.[26] The circuit court decided that certain jury instructions
could have mislead the jury, and thus warranted a new trial.[27] In essence, the district court
led the jury to believe that elements of music in the public domain and certain types of
musical sequences were not protected by copyright.[28] However, elements of music in the
public domain are actually copyright protected if their selection and arrangement could be
considered original.[29] These jury instructions undercut Skidmore’s arguments regarding
extrinsic similarity, and were therefore prejudicial.[30] Since Skidmore’s extrinsic similarity
arguments were undermined, the works were never examined under the intrinsic test (the
intrinsic test is concerned with whether the “feel” of the works are substantially similar—a
more subjective analysis).[31]

Another challenge Skidmore raised was that the district court abused its discretion in not
allowing Jimmy Page to listen to “Taurus” in front of the jury to prove access (as opposed to
an unlawful appropriation/similarity determination).[32] “The district court excluded the sound
recordings under Federal Rule of Evidence 403, finding that ‘its probative value is substantially
outweighed by danger of . . . unfair prejudice, confusing the issues, [or] misleading the jury . . .
.’”[33] The circuit court held that the risk of jury confusion was relatively small, and certainly
could have been further mitigated by the judge telling the jury that the recording playback
was for purposes of proving access and not substantial similarity.[34] The probative value of
the jury seeing Page listening to the recording and then observing Skidmore’s questioning of
him outweighed the relatively minuscule risk of jury confusion.[35] Though the circuit court
acknowledged that the original jury had already determined that Page had access to “Taurus”
and therefore did not affect the verdict anyway, the court addressed the issue because it felt

the district court had abused its discretion in excluding the evidence (of observing Page listen
to the recording and the subsequent questioning), and the issue will likely arise again at
retrial.[36]

How will this appellate decision affect the retrial?
When the case returns to trial, the jury will continue to not be able to hear Spirit’s original
album recording of “Taurus” (in order to judge its substantial similarity to “Stairway”). The
jury will be able to hear the recording in order to weigh access, but there might be measures
in place to make sure the jury doesn’t listen too closely.[37][38] The jury will also be instructed
more clearly on what is and what isn’t copyright protected and how the extrinsic test should
be administered.
If the new jury finds that the two songs are extrinsically similar, it would open the doors to the
intrinsic test. The intrinsic test examines whether the “total concept and feel of the works [are]
substantially similar.”[39] After the 9th Circuit upheld the “Blurred Lines”[40] verdict in March,
critics of the decision argued that it too greatly expanded the jurisdiction’s definition of
infringement, leaving artists vulnerable.[41] As this intrinsic test is more intuitional than
scientific, it could weigh the odds in Skidmore’s favor.
If Skidmore wins, it would potentially mean that Randy Wolfe would get songwriting credit
for, arguably, one of the most well-known songs of all time. Wolfe’s estate would also earn a
portion of any revenue “Stairway” produces in the future.[42]

Below is a comparison of the two songs. Do you think the “feel of the works are substantially
similar?”

Jordan Davis is a second-year law student at Benjamin N. Cardozo School of Law and a Staff
Editor of the Cardozo Arts & Entertainment Law Journal. He enjoys listening to the recordings of
Led Zeppelin (and Spirit) and looks forward to pursuing a career in real estate litigation.
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